irrational  is MSHA's refusal   to afford  this protection  to miners who work on
sections where   the coalbed   height is less  Chan 42 inches  but where  top or
"bottom  could  be  taken in  so  as   to  provide an actually extracted height  that
would  permit   the  use  of  canopies.

Thus,  what bothers me   is  not  so much the disparate   treatment of  the  oper-
ators  but  the  disparate   treatment or  safety afforded  the miners.     Consequently,
I find   that  because  MSHA's disparate   treatment of  the operators  results  in
what appears   to be a   self-imposed and irrational limitation on its  authority
to enforce  the canopy standard,   the discriminatory enforcement policy pres-
ently in effect  is violative  of  this  operator's right  to equal   treatment  under
the law.

Accordingly,   it is ORDERED that  on or before Wednesday,  April 15,   1981,
the  Secretary  SHOW CAUSE WHY the caption^f)civil  penalty proceeding  should not
be DISMISSED.

Distribution:

ph  B.  Kennedy
Administrative Law Judge
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